
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/WE/681/99/SM   
 
 
In the complaint between: 
 
JANNIE ZEMAN                      Complainant 
 
and  
 
SANLAM LIFE INSURANCE LTD                                                      First Respondent 
  
SANLAM PRESERVATION PENSION FUND                     Second Respondent 
                                          
FIRST NATIONAL BANK GROUP PENSION FUND                       Third  Respondent 
  
 
 
FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956 

  
 
 
1. On 20 November 2000 a preliminary determination was handed down in this matter 

wherein I joined the Sanlam Preservation Pension Fund and the FNB Group 

Pension Fund as the second and third respondents herein respectively and issued 

a rule nisi calling on the respondents to show cause, if any, why the following final 

order should not be granted: 

 

1.1 That the “Besondere bepaling No 1” be removed from the complainant’s 

Sanlam Preservation Pension Fund Policy No 17473583X7; 

 

1.2 That the complainant thereafter be permitted to exercise his option to 

withdraw from the preservation fund in terms of Part 7 of its rules. 

 

2. The facts appear from the preliminary determination aforesaid. 
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3. Mr R Lawson, Senior Executive, Momentum Actuaries and Consultants, has 

written to me to advise that the trustees of the third respondent, the FNB Pension 

Fund, have no objection to Mr Zeman exercising his option to withdraw from the 

SANLAM Preservation Pension Fund. 

 

4. However I have received a submission on behalf of the first and second 

respondents, Sanlam and the Sanlam Preservation Fund, from Advocate Frik 

Pretorius, Legal Adviser of Sanlam Life Insurance Limited, wherein certain legal 

arguments are made as to why the preliminary order should not be made final.      

 

5. By way of his main argument Adv. Pretorius contends for the validity of the contract 

between the complainant, the FNB fund and the Sanlam preservation fund and in 

particular the validity of the restricting term incorporated in the contract, on the 

grounds that all the parties agreed that it was a term of the contract that no 

withdrawal of the R260 000 transferred to the preservation fund in respect of the 

complainant would be allowed and that the money would only be utilisable as a 

pension when the complainant reached the minimum age of 55 years, the 

complainant being therefore contractually bound by the restriction.  Adv Pretorius 

maintains that the agreement was embodied in both the documents for the 

purposes of the transferral of the complainant’s member share as well as the 

preservation fund policy, and that these documents were submitted to the 

complainant who at that point in time did not raise any objection to the restriction.     

6. By way of reply on this point the complainant has pointed out that he only received 

the policy after the conclusion of the contract, and that he did not see the 

completed application documents containing the restriction before the conclusion of 

the contract.  He states 

 

“If you examine page 3 of the attached “Die Sanlam Bewaringsfonds Aansoekvorm”, 

paragraph 3 to 3.5, you will see that this section was completed and signed by someone 

representing the First National Group Pension Fund on 21 April 1999.  On page 2 of the 

same document the date 03 May 1999 was entered next to my signature.  While I 
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acknowledge that it is my signature that appears on page 2 it would have been 

impossible for me to sign on that date since I left Vryheid on 19 March 1999 and lots of 

people can bear witness to this fact.  Further proof that I was definitely not aware of the 

block that was placed on the withdrawal is the fact that FNB only completed paragraph 3 to 

3.5 more than a month after I had signed the application and left Vryheid i.e. 21 April 1999.” 
 

7. Adv Pretorius goes on to argue that the restriction was legal in that 

 

“Although the rules of the transferring fund do not provide for such a restriction it also does 

not prohibit such a restriction.  It therefore follows that the parties had the prerogative to 

impose such a restriction in the contract as long as such a restriction is not in conflict with 

the rules of the Second and Third Respondents.” 

    

8. I cannot accept this argument. Inasmuch as the transferring fund was a contracting 

party (and it is not clear to me that it was in this instance) the trustees’ (and their 

representatives’) authority to contract on behalf of the fund is not unfettered, but 

must be exercised in accordance with the powers set out in the rules.  I repeat the 

words of Marais JA in Tek Corporation Provident Fund and Others v Lorentz 1999 

(4) 884 (SCA):   

 
“What the trustees may do with the fund’s assets is set forth in the rules.  If what they 

propose to do (or have been ordered to do) is not within the powers conferred upon them by 

the rules, they may not do it.”  
 

It would in any event be substantially in conflict with the rules of the transferring 

fund to impose a restriction on the complainant’s access to his withdrawal funds 

once they have been transferred to a preservation fund when the transferring fund’s 

rules make no mention of the possibility of such a restriction. 

 

9. I therefore reiterate my finding in the preliminary determination that the FNB fund 

did not have the power in terms of its rules to impose the restriction, nor did the 

preservation fund have the power to impose any restriction not properly imposed by 
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virtue of the rules of the transferring fund, and that the restriction was therefore 

illegal and invalid.  The test as to whether this illegal part of the contract is 

severable from the rest of the agreement, and whether the remainder of the 

agreement may be regarded as lawful, valid and enforceable, is whether the parties 

would have entered into the agreement without the severable part (Sasfin (Pty) Ltd 

v Beukes 1989 1 SA 1 (A); Kriel v Hochsteter House (Edms) Bpk 1988 1 SA 220 

(T)).  The severable part must therefore not have been the main part of the 

contract.  Clearly the parties here would still have entered into the contract if there 

had been no restriction imposed.      

 

10. Advocate Pretorius makes further submissions regarding the disclosure of the 

restriction to the complainant.  I am not convinced that there was proper or 

adequate disclosure before the conclusion of the contract, but in any event these 

issues are irrelevant in the light of my finding in paragraph 9 above.  

 

11. In the alternative Advocate Pretorius has argued that, should I not accept the 

validity of the restriction, I should find that a factual error occurred with regard to the 

fundamental characteristics of the contract, specifically because of, in his words: 

  
The complainant’s misconception of the nature and extent of the once off withdrawal 

allowance in relation to the preservation pension fund. 

 
Third Respondent’s misconception of the authoritive power of the Practice Note RF1 of 

1998, in placing a restriction on a further withdrawal by imposing the restriction outside the 

boundaries of their powers in terms of the rules of the fund; and 

 
The Second Respondent’s misconception in assuming that the Third Respondent was in a 

position to impose the necessary restriction in accordance with the aforementioned Practice 

Note, by virtue of the existing rules of that fund and therefore implementing such a 

restriction. 
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12. The submission is therefore that there was not a meeting of minds, creating the 

necessary consensus for the formation of the contract, between the parties.  

Consensus having been excluded by the  mistaken impressions of the actual state 

of affairs under which the parties laboured, Advocate Pretorius argues, the contract 

should be declared null and void and the preservation fund should be ordered to 

return the full amount representing the complainant’s member share to the third 

respondent. 

 

13. In the present case, the contract was essentially between the complainant and the 

preservation fund. The complainant entered into an agreement believing that there 

was no restriction on his second withdrawal.  In fact as I have stated, there was no 

valid restriction.  No mistake was therefore made by the complainant. 

 

14. The preservation fund made a mistake in that it incorrectly assumed that the FNB 

fund was authorised to impose the restriction by virtue of its rules, the requirement 

in terms of the preservation fund’s rule 7, clause 1.(4)  being that any limitations on 

withdrawal in the member’s policy with the preservation fund be imposed “by virtue 

of the rules of the existing fund”.  (That the FNB fund was also mistaken in 

assuming it could make a restriction when its rules gave it no authority to do so is 

irrelevant to the contract between the two parties.)  The preservation fund was  

mistaken then in believing that it could impose a restriction on the policy, whereas 

in law it could not. 

 

15. The preservation fund now seeks to avoid being bound by the contract on the basis 

that, as a result of its mistake, there was no consensus and therefore no contract.  

The fund seeks to avoid payment in terms of the contract to the complainant in line 

with the rule nisi, presumably because, if it does so, it will jeopardise its status as 

an approved preservation fund with the South African Revenue Service.  

 

16. While a meeting of minds, i.e. consensus, is the basis of a contract, the will or 

intention of the contractants is not the only consideration for binding parties in 
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terms of an agreement.  If it were, every material mistake would always lead to 

an absence of contractual liability.  Our courts have held that it is unacceptable to 

expect one party to defer to the unreasonable subjective mistake of another. 

 

17. In the case of National and Overseas Distributors Corporation (Pty) Ltd v Potato 

Board 1958 2 SA 473 (A) 479G-H, Schreiner JA states the principle thus: 

 

“Our law allows a party to set up his own mistake in certain circumstances in order to 

escape liability under a contract into which he has entered.  But where the other party has 

not made any misrepresentation and has not appreciated at the time of acceptance that his 

offer was being accepted under a misapprehension, the scope for a defence of unilateral 

mistake is very narrow, if it exists at all.  At least the mistake (error) would have to be 

reasonable (justus) and it would have to be pleaded.” 

 

18. Van der Merwe et al in Contract: General Principles Juta & Co.1998, set out the 

basis of the iustus error approach, which is now firmly established in South African 

case law, as follows: 

 
“The party who raises mistake to escape contractual liability must prove not only that the 

mistake is material (as would be expected in terms of the will theory) but also that it is 

reasonable (iustus, hence: iustus error).  Proof that the mistake is material will not by itself 

excuse the mistaken party.  To this extent the iustus error approach deviates from the will 

theory in its unqualified form.  By requiring proof that the material mistake was at once also 

reasonable in the circumstances the courts have limited the effect which dissensus through 

a subjective mistake can have on the existence of a contract.  In this manner the final 

decision about creation of a contract has become dependent on objective as well as 

subjective considerations.”   

 

19. The question for determination therefore is whether the preservation fund’s mistake 

was reasonable. 

 

20. In my view it was not.  The manner in which the alleged restriction was imposed by 

the FNB fund was vague in that it was not directly stated to be a restriction, but was 
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to be inferred from the way the application form amounts were filled in by 

the FNB fund in the section called “Verklaring namens oordraende fonds”: 
 

“Ek, die ondergetekende, verklaar namens die FIRST NATIONAL BANK GROUP PENSION 

FUND  

  3.1 dat die oordraende Fonds ‘n goedkeurende pensioenfonds/voorsorgfonds is; 

  3.2 Die totale bedrag vrygestel vir oordrag:                               R260 000.00 

3.3 Gedeelte voortspruitend uit bedrag in 3.2 wat 

slegs as aftreevoordeel beskikbaar is                                 R260 000.00 

  3.4 Gedeelte voortspruitend uit bedrag in 3.2 wat 

   nie aan beperking in 3.3 onderhewig is nie                         R      NIL           

  3.5 Indien voorsorgfonds,lid se eie bydraes tot die fonds         R       NIL 
 

21. This is sufficiently vague that it is reasonable to suppose that the representative of 

the preservation fund should have sought further clarification from the FNB fund as 

to whether this was actually a restriction, validly imposed.  Even if it had not been 

vague, reasonableness requires that it be checked whether the restriction was 

properly imposed in terms of “the rules of the existing fund”, as required by the 

preservation fund’s own rules.  It is not good enough merely to have had a 

misconception, as the fund has argued,  “in assuming” that the FNB fund was in a 

position to impose the restriction.  In the words of Friedman J in Osman v Standard 

Bank National Credit Corporation Ltd 1985 2 SA 378 (C), the mistaken party failed  

 
“to carry out such investigations as were reasonably necessary in the circumstances before 

committing itself to the contract, ie he failed to do his homework.” 

   

No further proof of the supposed reasonableness of its actions is advanced by the 

preservation fund.  The error cannot be said to have been iustus. 

 

22. The rights of the parties here are in any event quasi-rule based and quasi-

contractual; the rules are incorporated as terms of the contract.  In these 

circumstances especially the law will protect a reasonable expectation on behalf of 
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the contract-assertor that a contract has arisen in accordance with the terms of 

the incorporated rules, and not allow the other party’s mistake to disappoint the 

expectation. 

      

23. I therefore find no merit in the arguments of the first and second respondents.  The 

rule nisi issued on 20 November 2000 in Zeman v Sanlam Life Insurance Ltd and 

Others  PFA/WE/681/99 is hereby confirmed.  

 

 

DATED AT CAPE TOWN this 19th day of MARCH 2001 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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